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The CJEU ruled that Article 4(2) and Articles 5(1) and (2) of Directive 2009/24/EC (the
‘Software Directive’) should be interpreted to mean that back-up copies of software cannot
be sold without the rightsholder’s permission, even where the original copy of that software
has been damaged, destroyed or lost. By its narrow interpretation of the right to create a
back-up copy, the Court has provided software owners with a broader level of protection.

The case, which originates from the
courts of Latvia, concerned criminal
proceedings which had been launched
against two individuals, Mr Ranks and
Mr Vasilevics, for the unlawful sale,
as part of a criminal organisation, of
objects protected by copyright and
intentional unlawful use of another
person’s trade mark. Amongst other
things, the defendants were alleged
to have sold used copies of copyrightprotected programs published by
Microsoft (including versions of the
Microsoft Windows software and the
Microsoft Office suite) on non-original
tangible disks without permission. It
was estimated that the defendants had
sold more than 3,000 copies of the
non-original programs, generating a
PayPal revenue of almost $300,000.
Microsoft sought to rely on its exclusive
rights under the Software Directive
to prevent the Defendants’ activities,
namely the rights to do or authorise
any reproduction or distribution of its
copyright-protected works. By contrast,
the defendants argued that, following
the decision in the UsedSoft case
(C-128/11), the principle of exhaustion
extends to non-original copies and
entitles the resale of back-up copies of
the software where the original copies
had been damaged, destroyed or lost.
At this stage it should be noted that,
whilst the defendants alleged that
they had legitimately acquired the
programs from the initial purchaser of
the goods, there was no actual proof
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of this put before the Court of Justice
of the European Union (‘CJEU’).
Back-up copies and the
rule of exhaustion
Owners of software are afforded the
exclusive right to permanently or
temporarily reproduce a computer
program by any means and in any
form, in part or in whole (Article 4(1)
(a) of the Software Directive).
However, Article 5 of the Software
Directive contains exceptions to the
reproduction right and Article 5(2)
specifically deals with the position in
relation to back-up copies. Essentially,
a back-up copy of a computer program
can be made without the copyright
owner’s authorisation if: (a) it is made
by a person who has a right to use
the computer program; and (b) the
copy is necessary for the authorised
person’s licensed use of the program.
Software owners also have the exclusive
right to authorise any form of distribution
to the public of the original program
or copies thereof (Article 4(1)(c) of the
Software Directive). However, it has
long been established that this right is
subject to the principle of exhaustion.
Article 4(2) of the Software Directive
provides that the first sale in the EU of
a copy of a program by the rightsholder
(or with his/her consent) will exhaust the
distribution right of that copy, allowing
the acquirer of a computer program

accompanied by an unlimited user licence
to deal freely with that copy. The practical
effect of this provision is that once a
copy of a computer program has been
sold in the EU by or with the consent of
the rightsholder on a material medium
(such as a CD-ROM), the subsequent
sale of that copy by the initial acquirer
or subsequent acquirers of that copy
cannot be prevented by copyright law.
However, the facts of this matter did not
concern the resale of a used copy of a
computer program, stored on an original
material medium by its initial acquirer,
but rather the resale of the used copy
of a computer program, stored on a
non-original medium, by a person who
acquired it from the initial acquirer or
from a subsequent acquirer. The Latvian
Criminal Law Division therefore referred
questions to the CJEU; it was asked
whether Article 5(1) and Article 4(2) of the
Software Directive must be interpreted
as meaning that the acquirer of a back-up
copy of a computer program, stored on a
non-original material medium, may, under
the rule of exhaustion of the rightsholder’s
distribution right, resell that copy where:
1. the original material medium of that
program, acquired by the initial
acquirer, has been damaged; and
2. that initial acquirer has erased
the copy or ceased to use it.
The CJEU’s ruling
As a starting point, the CJEU reaffirmed its
findings in the UsedSoft case and made
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However, the Court did not accept the
defendants’ submission that the rule of
exhaustion allows the resale of a copy of a
program stored on a non-original material
medium if the original material medium
has been destroyed, damaged or lost.
It was held that the exception to the
copyright holder’s exclusive right of
reproduction contained within Article
5(2) of the Software Directive should be
interpreted strictly. Whilst a back-up copy
may be made and used to meet the sole
needs of the person having the right
to use that program, it cannot be used
in order to sell the program to a third
party - even if the original copy contained
on the original material medium has
been damaged, destroyed or lost. In
such circumstances, the authorisation
of the copyright holder is required. The
defendants’ actions are therefore likely
to be found to be infringing once this
case returns to the Latvian courts.
Comment
Following this ruling, businesses and
individuals can continue to resell software
that has been legitimately purchased
with an unlimited user licence. Further, a
person who lawfully acquires a copy of a
computer program cannot be prevented
from making a back-up copy where this
is necessary for their licensed use of that
program. However, as a result of this
decision, it is not permissible for a person
to make a back-up copy of a computer
program to sell to a third party, unless
the original copy has been damaged,
destroyed or lost and authorisation has
been obtained from the copyright holder.
In this case, the defendants were not
able to prove that they had lawfully
acquired the Microsoft software in the
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first place. However, given that the
exceptions contained within Article 5
of the Software Directive only apply
in relation to a ‘lawful acquirer of
software’ and/or ‘person[s] having a
right to use the computer program,’ an
unlawful acquirer of software will have
no legal right to make a back-up copy
in the first place. In future like cases, a
defendant will no doubt have to prove
that they have legitimately acquired
the software in question or else the
statutory exception will not be engaged.
Given that software owners are unlikely
to authorise the sale of back-up copies of
software, this judgment effectively closes
that door (although software owners
may be willing to entertain conversations
with those seeking authorisation if they
are able to add these individuals and
business as customers going forward).
Software owners will no doubt welcome
this decision as providing further
protection of their rights. However,
the practical effect of this judgment
may, in reality, be limited. It is worth
noting that the defendants’ infringing
acts were carried out between 2001
and 2004. Over the last 12 years
the software market has evolved. In
particular, there has certainly been
a shift from sales of software by
physical mediums (such as a CDROM or DVD-ROM) to sales by online
download. In particular the practice
of buying used software on a physical
material medium from individuals or
small businesses seems dated.
Julian Heathcote Hobbins, General
Counsel at the Federation Against
Copyright Theft ('FAST'), said that he
“welcomes this decision as it provides
assurance to software publishers large
and small that their rights will not be
unnecessarily eroded. Users of genuine
software have nothing to fear, you
have the benefit of your legal rights.
However those seeking loopholes to
make money from selling back-ups
must take note. Enforcement action
including for criminal offences remains
a viable option for FAST members.”
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clear that the exhaustion of the distribution
right attaches to the copy of the program
itself and the accompanying unlimited
user licence and not the physical medium
on which the copy was first offered for
sale. Therefore, the rule of exhaustion
takes effect after the first sale of a copy of
a program regardless of whether the sale
relates to a tangible or intangible copy.

As a result of this
decision, it is not
permissible for a person
to make a back-up copy
of a computer program
to sell to a third party,
unless the original copy
has been damaged,
destroyed or lost and
authorisation has been
obtained from the
copyright holder.
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